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FISCAL IMPACT STATEMENT
LS 7188 NOTE PREPARED: Feb 27, 2003

BILL NUMBER: HB 1221 BILL AMENDED: Feb 27, 2003

SUBJECT: Regulating Wetlands, Environmental Rulemaking, and NPDES variances.

FIRST AUTHOR: Rep. Bottorff BILL STATUS: CR Adopted - 1* House
FIRST SPONSOR:
FUNDSAFFECTED: X GENERAL IMPACT: State & Local
X DEDICATED
FEDERAL

Summary of L egislation: (Amended) This bill establishes a permit program for the filling, dredging, and
excavating of certainwetlands. Thehill establishesawetlandsmitigation bank program. It establishescriteria
for variancesfromwater quality standardsthat are at least in part the basis of aNational Pollutant Discharge
Elimination System (NPDES) permit. Thishill a so addsan economist tothe membership of the Air Pollution
Control Board, Water Pollution Control Board, and Solid Waste Management Board (boards) asanonvoting
advisory member. The bill also specifies that ex officio members of the boards are nonvoting members. It
al so repeal s provisions alowing appoi ntment of aproxy for meetings by ex officio board members. Thishill
requiresthe boardsto contract withanindividual, abusinessfirm, or alegal firmto act astechnical secretary.
It allows the boards to contract with an individual or a legal firm to act as legal counsel. The bill also
transfers duties from the Department of Environmental Management to the technical secretary.

Effective Date: (Amended) Upon passage; July 1, 2003.

Explanation of State Expenditures: (Revised) The proposal contains a number of rulemaking directives.
Some of the directives are already included in the rulemaking that was preliminarily adopted by the Water
Pollution Control Board, while other rulemaking directives are new. Development of rulemaking for those
portions that were already preliminarily adopted would not have afiscal impact, whereas new rulemaking
directives would have staff costs associated with rule development. Some expenses for implementing the
programs have already been accounted for under the preliminarily adopted rule, while new directives could
require additional staff resources.

IC 13-15-1-2(b) directs the Water Pollution Control Board to establish requirements for the issuance of
permits for wetlands activity and to establish procedures for operation of the up-front wetlands mitigation
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program. Additionally, the proposed IC 13-15-3-2(b) requires that a permit for wetlands activity may be
issued for any period determined by the department to be appropriate. IC 13-18-3-1(b) directs the Water
Board to adopt rulesto establish the period in which IDEM must act on an application for certification under
Section 401 of the Clean Water Act. These provisions are included in the preliminarily adopted rule. All
rulemaking requirements listed in IC 13-18-22-6 are also in the preliminarily adopted rule.

All rulemaking requirementslistedin |C 13-18-22-4 arein the preliminarily adopted rule with the exception
of 1C 13-18-22-4(1)(A), pertaining to an application form that includes the wetland categorization. IDEM
will incur additional administrative costs associated with rulemaking and implementing the program. These
costs are indeterminable at this point.

IC 13-18-22-7 directsthe Water Board to adopt arule before September 1, 2004, to establish proceduresto:
(1) designate specific real property as outstanding state wetlands; and
(2) remove real property from the designation as outstanding state wetlands.
This provision isnot included in the preliminarily adopted rule. IDEM will incur additional administrative
costsassoci ated with rulemaking and i mplementing the program. These costsareindeterminableat thispoint.

IC 13-18-22-7(c)(2), stipulatesthat if real property is designated as outstanding state wetlands, IDEM must
compensate the owner of the real property for the loss of development rights to the property; and, if the
designation resultsin areduction of the property tax assessment of thereal property, IDEM must pay to the
county an amount equal to the resultant reduction of property taxes due and payable on the property during
theyear. Theimpact of this provision would depend on the property that isdesignated as an outstanding state
wetlands.

Registry of Newly Formed Wetlands. IC 13-18-22-8 directs the Department to create and maintain aregistry
of newly formed wetlands. The Department may charge afee of not more than $100 for registration in the
registry; and afee of not more than $50 to maintain the registry. Revenue collected are to be used for the
operation of the registry.

Wetland Mitigation Bank Program. IC 13-18-23 directs the Water Pollution Control Board to adopt arule,
before September 1, 2004, that establishes procedures for operation of a wetland mitigation program.
Portions of therule requirements arein the preliminarily adopted rule. The Department may charge $10 per
acre or $100 per wetland to those wanting to register awetland. The Department must provide the form for
registration and must give written noticeif the Department refusesto register awetland. An entity that sells
mitigation credits must also pay afee of $25 to the Department. The Department must maintain records for
the program.

Nonrule Paolicy Document for Permitsfor Wetland Activity. A noncode section directsIDEM to develop and
present anonrule policy document to the Water Board, before September 1, 2003, for filing an application
for anindividual permit for wetland activity that occurs after June 30, 2003, and before the effective date of
the rules. The noncode section outlines a detailed list of what is to be included in the nonrule policy
document. Many of these provisions have been addressed in the preliminarily adopted rule, except for the
categorization of wetlands. Developing a nonrule policy on this provision will increase administrative
expenses by an indeterminable amount.

Report to the Environmental Quality Service Council (EQSC). A noncode provisionrequiresIDEM toreport
to the EQSC on the devel opment of the nonrule policy documents and the rules. Any costs associated with
presenting thisinformation to the EQSC would be absorbed with existing staff resources. The proposal also

HB 1221+ 2



directsthe study of the EQSC relativeto oversight of wetland regulation. The EQSC should be ableto absorb
any additional administrative costsassociated with thisoversight givenitscurrent budget whichwas$12,000
during the 2002 interim. (Legidative Council resolutions in the past have established budgets for interim
study committees ranging from $12,000 to $18,500 per interim for committees with 16 members or more.)

NPDESProgram. Therewill be no fiscal impact to the Department of Environmental Management (IDEM)
associated with the revisionsto the statutory requirements for avariance from an NPDES permit condition.
The costs for processing an NPDES permit variance request will not differ significantly as aresult of the
proposal. Any costs associated with amending the rules would be absorbed with existing IDEM staff
resources.

Adding Three Economiststo the Environmental Rulemaking Boar ds. Adding an economi st to the membership
of each ERB will increase, by an expected minimal amount, expensesfor the boards. Expensesfor the boards
for 2001 were as follows: Air, $15,487; Water, $13,687; Solid Waste, $14,548. Total expenses equaled
$43,722.

Technical Secretariesfor the Environmental Rulemaking Boards. Currently, the Air Pollution Control Board,
the Water Pollution Control Board, and the Solid Waste Management Board each contractswith atechnical
secretary who reviews materials prepared for the boards by the Department of Environmental Management
(IDEM). Each board also contracts with alegal counsel who advisesthe board on legal mattersand reviews
material prepared by the Department and directs the Department to make necessary changes. IDEM staff
handl e correspondence, arrange for investigations and surveys, and prepare reports asdirected by the board.

The proposal expands the duties of the technical secretaries by having them perform the work that IDEM
staff currently performfor the boards. The proposal aso requiresthe secretariesto serve as hearing officers,
to convene and lead board meetings, and to initiate and manage rulemaking efforts in cooperation with the
Department. Eliminating IDEM’ sresponsibilities coul d save the Department some expenses associated with
providing the services for the boards. However, increasing the responsibilities of the secretaries could
increase expenses. The specific impact is indeterminable and would depend upon the extent and nature of
the services required by each board.

Additional Staffing Costs. If IDEM hired one FTE Environmental Manager at $61,238 per year and two
Environmental Scientist 3'sat $51,407 per year, total staff costs needed to implement the proposal would be
approximately $113,000 annualy.

Overall Funds and Resources Needed. The funds and resources required by the proposal could be supplied
through a variety of sources, including the following: (1) Existing staff and resources not currently being
used to capacity; (2) Existing staff and resources currently being used in another program; (3) Authorized,
but vacant, staff positions, including those positions that would need to be reclassified; (4) Funds that,
otherwise, would be reverted; or (5) New appropriations. As of September 2002, IDEM reported 894 full-
time employees with 155 vacancies for a total of 1,071. Ultimately, the source of funds and resources
required to satisfy the requirements of this bill will depend upon legislative and administrative actions.

Explanation of State Revenues: (Revised) Registry of Newly Formed Wetlands. IC 13-18-22-8 directsthe
Department to create and maintain aregistry of newly formed wetlands. The Department may charge afee
of not morethan $100 for registration in theregistry; and afee of not more than $50 to maintain the registry.
The amount of revenue that will be generated by this provision isindeterminable.
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Wetland Mitigation Bank Registration. The owner of awetland wanting to join the bank must register with
IDEM. Registration includes a one time registration fee of $10 per acre or $100 per wetland. A person that
purchases wetlands mitigation credits must pay afee of $25to IDEM for sale of credits of any amount based

on awetland registered with the bank. The amount of revenue that will be generated by this provision is
indeterminable.

Explanation of L ocal Expenditures:

Explanation of L ocal Revenues:

State Agencies Affected: Department of Environmental Management

L ocal Agencies Affected: Local units conducting wetland activities.

Information Sources: Department of Environmental Management

Fiscal Analyst: Bernadette Bartlett, 317-232-9586
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